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“The Sixth Amendment provides, ‘In all criminal
prosecutions, the accused shall enjoy the right to
have the Assistance of Counsel for his defense.”
Gideon v. Wainwright, 372 U.S. 335, 339, 83 S. Ct. 792,
794 (1963).

Zealous advocacy cannot be translated to mean win at all costs, and
although the line may be difficult to establish, standards of good taste
and professionalism must be maintained while we support and defend
the role of counsel in proper advocacy. The Florida Bar v. Buckle, 771 So.
2d 1131, 1134 (Fla. 2000). A lawyer's obligation of zealous
representation should not and cannot be transformed into a vehicle
intent upon harassment and intimidation. Id.
Lawyers should act in a civil manner regardless of the ill feelings that
their clients may have toward others. Lawyers can disagree without
being disagreeable. Effective and zealous representation does not
require antagonistic or acrimonious behavior. The Florida Bar v. Norkin,
132 So.3d 77, 90 (Fla. 2013). Competent, zealous representation is
required when working on a case for a client. Id. at 92.

“The work of the Innocence Project has led to the freeing
of more than 350 wrongfully convicted people based on
DNA, including 20 who spent time on death row, and the
finding of 150 real perpetrators.” Innocence Project.

Initial Appearance/Arraignment - Fed. R. Crim. P. 10
(a) In General. An arraignment must be conducted in open court
and must consist of:
(1) ensuring that the defendant has a copy of the indictment or
information;
(2) reading the indictment or information to the defendant or
stating to the defendant the substance of the charge; and then
(3) asking the defendant to plead to the indictment or
information.

Initial Appearance/Arraignment - Fed. R. Crim. P. 10
(b) Waiving Appearance. A defendant need not be present for the arraignment
if:
(1) the defendant has been charged by indictment or misdemeanor
information;
(2) the defendant, in a written waiver signed by both the defendant and
defense counsel, has waived appearance and has affirmed that the defendant
received a copy of the indictment or information and that the plea is not guilty;
and
(3) the court accepts the waiver.
(c) Video Teleconferencing. Video teleconferencing may be used to arraign a
defendant if the defendant consents.

Discovery – Fed. R. Crim. P. 16
(a)Government's Disclosure.
(1)Information Subject to Disclosure.
(A)Defendant's Oral Statement. Upon a defendant's request, the
government must disclose to the defendant the substance of any
relevant oral statement made by the defendant, before or after arrest,
in response to interrogation by a person the defendant knew was a
government agent if the government intends to use the statement at
trial.

(B) Defendant's Written or Recorded Statement. Upon a defendant's request, the
government must disclose to the defendant, and make available for inspection,
copying, or photographing, all of the following:
(i) any relevant written or recorded statement by the defendant if:
and

• the statement is within the government's possession, custody, or control;
• the attorney for the government knows--or through due diligence could
know--that the statement exists;

(ii) the portion of any written record containing the substance of any relevant
oral statement made before or after arrest if the defendant made the statement in
response to interrogation by a person the defendant knew was a government
agent; and
(iii) the defendant's recorded testimony before a grand jury relating to the
charged offense.

(C) Organizational Defendant. Upon a defendant's request, if the
defendant is an organization, the government must disclose to the
defendant any statement described in Rule 16(a)(1)(A) and (B) if the
government contends that the person making the statement:
(i) was legally able to bind the defendant regarding the subject of
the statement because of that person's position as the defendant's
director, officer, employee, or agent; or
(ii) was personally involved in the alleged conduct constituting the
offense and was legally able to bind the defendant regarding
that conduct because of that person's position as the defendant's
director, officer, employee, or agent.

(D) Defendant's Prior Record. Upon a defendant's request, the government
must furnish the defendant with a copy of the defendant's prior criminal record
that is within the government's possession, custody, or control if the attorney for
the government knows--or through due diligence could know--that the record
exists.
(E) Documents and Objects. Upon a defendant's request, the government must
permit the defendant to inspect and to copy or photograph books, papers,
documents, data, photographs, tangible objects, buildings or places, or copies or
portions of any of these items, if the item is within the government's possession,
custody, or control and:
(i) the item is material to preparing the defense;
(ii) the government intends to use the item in its case-in-chief at trial; or
(iii) the item was obtained from or belongs to the defendant.

(F) Reports of Examinations and Tests. Upon a defendant's request, the
government must permit a defendant to inspect and to copy or
photograph the results or reports of any physical or mental examination
and of any scientific test or experiment if:
(i) the item is within the government's possession, custody, or
control;
(ii) the attorney for the government knows--or through due diligence
could know--that the item exists; and
(iii) the item is material to preparing the defense or the government
intends to use the item in its case-in-chief at trial.

(G) Expert witnesses.--At the defendant's request, the government must
give to the defendant a written summary of any testimony that the
government intends to use under Rules 702, 703, or 705 of the Federal
Rules of Evidence during its case-in-chief at trial. If the government
requests discovery under subdivision (b)(1)(C)(ii) and the defendant
complies, the government must, at the defendant's request, give to the
defendant a written summary of testimony that the government intends
to use under Rules 702, 703, or 705 of the Federal Rules of Evidence as
evidence at trial on the issue of the defendant's mental condition. The
summary provided under this subparagraph must describe the witness's
opinions, the bases and reasons for those opinions, and the witness's
qualifications.

Points:
At arraignment, after pleading not guilty, the Court will ask you are you going to
participate in discovery? You state yes, unless you intend to not participate in
discovery. (Or you state you are going to participate in discovery in the written
waiver of client’s appearance and entry of a not guilty plea).
1. In federal court, the judge will issue a discovery order for the parties to follow.
See Exhibit 1. Read and comply with the Court’s discovery order.
2. Review your case and discovery thoroughly.
3. Investigate your case.
4. What is your theory of the case?
5. Go and review the case, the discovery, and the theory of defense with the client.

6. Listen to the client’s version of what happened? He was there and you
were not!
7. Go and review the evidence that you were not provided with in
discovery, but the agent/agency has the evidence in their possession.
8. Test the evidence that the government says it seized in the case that
implicates your client. Examples: fingerprints, drugs, DNA, etc.
9. Have your expert test the government’s findings. Why does the
government have to be right? Maybe the test(s) performed are erroneous,
not properly tested, lab accreditation issues, expert has issues, etc.?

10. If an expert is going to be used in the litigation (pretrial/trial) then hire your
own expert?
a. Battle of the experts?
b. Why does the government expert have to be right?
c. Investigate the expert?
d. Review the expert’s findings and summary of his/her testimony.
e. Give the expert’s findings and summary to your expert and discuss.
11. Educate or re-familiarize yourself on the subject matter.
12. Answer all of the client’s questions. If you don’t know the answer then
research the question and get an answer.

Pretrial Motions
Motion to Compel Discovery – Fed. R. Crim. P. 16(a)(1)(E)(i):
Upon a defendant’s request, the government must permit the defendant to
inspect and to copy or photograph books, papers, documents, data,
photographs, tangible objects, buildings or places, or copies or portions of
any of these items, if the item is within the government’s possession,
custody, or control and: (i) the item is material to preparing the defense….
Fed. R. Crim. P. 16(a)(1)(E)(i) (emphasis added).

Discovery Requests of Labs (examples):
a. The cellphone extraction conducted by any and all law enforcement/
contracted personnel.
b. Laboratory technical procedures (often called Standard Operating
Procedures) used for evidence sampling and qualitative identification of
heroin in the subject case.
c. Evidence custody records for each item from the subject case reported by the
laboratory (including transfers of evidence and derived analytical samples
within the laboratory).

d. Validation study for each method used for qualitative identification of drugs
in the subject case; if the laboratory relies on external validation, provide a
reference, and a copy of the empirical verification data generated by the
laboratory.
e. For each instrument used to perform the subject testing, records
documenting the relevant tuning and performance checks applicable to the
subject testing.
f. Records documenting sampling of the evidence in the subject case, including
procedure(s) used and random selection process.
g. Records generated during each test method used in the subject case,
including all records for evidence samples and associated negative controls
and reference materials.

h. Records demonstrating the origin and purity of reference materials used for
qualitative identification of drugs in the subject case.
i. Calibration and verification records for the analytical balances used to make
mass measurements of the subject evidence.
j. Records demonstrating the relevant qualifications and competence of the
responsible analyst.
k. Letter report(s) released by the laboratory in the subject case, including
revisions and supplemental reports, as applicable.

Case Law
• See Consalvo v. Sec’y Fla. Dept. of Corrections, 664 F.3d 842, 844-45 (11th
Cir. 2011) (stating Brady requires the state to disclose material
exculpatory evidence in its possession; the duty to disclose required
by Brady includes the disclosure of evidence that may be used for
impeachment purposes and evidence that may be used to attack the
“thoroughness and even the good faith of the investigation”)
(emphasis original) (citing Kyles v. Whitley, 514 U.S. 419, 115 S. Ct.
1555, 1571 (1995)).

Case Law
• See United States v. Jordan, 316 F.3d 1215, 1249 (11th Cir. 2003) (stating
while Rule 16(a) only applies to materials within the “possession,
custody, or control of the government,” courts have found that the
“possession, custody, or control of the government” requirement
includes materials in the hands of a governmental investigatory
agency closely connected to the prosecutor) (emphasis added) (citing
United States v. Scruggs, 583 F.2d 238, 242 (5th Cir. 1978)).

• See United States v. Hakeem Brown, Case No. 8:09-CR-314-T-30TGW
(MDFL – Tampa Division 2009) (no evidence of gang activity as
alleged by government).
• See United States v. Theoridotes Collins, Case No. 8:15-CR-242-T-24TBM
(MDFL – Tampa Division 2015) (government ordered to produce
information/evidence state probation officer relied upon to conduct
probation search).
• See United States v. Sergio Martinez Hernandez, Case No. 8:15-CR-372T-17AEP (MDFL – Tampa Division 2015) (government ordered to
produce ion scans, other boats in the area, video, meta data).

Chain of Custody – Case Law
The identification and authentication of tangible objects for admission into
evidence require proof of their original acquisition and later custody in addition
to a connection to the accused and the charged criminal offense. United States v.
Glawson, 322 F. App’x 957, 959 (11th Cir. 2009) (citing United States v. Garcia,
718 F.2d 1528, 1533-34 (11th Cir.1983)). The connection can be shown by
circumstantial evidence. Glawson, 322 F. App’x at 959 (citing United States v.
Sarmiento-Perez, 724 F.2d 898, 900 (11th Cir.1984)); see also United States v.
Clark, 732 F.2d 1536, 1543 (11th Cir.1984) (a mere break in the chain of
custody does not cause evidence to be inadmissible).

We will not disturb an admissibility finding absent a clear showing of
abuse of discretion. United States v. Scott, 579 F. App’x 930, 932-33 (11th
Cir. 2014) (citing United States v. Dothard, 666 F.2d 498, 501 (11th Cir.
1982)). Prior to admitting a physical exhibit into evidence, the district
court must determine that the exhibit is in substantially the same
condition as when the crime was committed. Scott, 579 F. App’x at
932-33 (citing Garcia, 718 F.2d 1528, 1533–34 (11th Cir.1983)). Absent
evidence to the contrary, the court may properly assume that an official
would not tamper with exhibits. Scott, 579 F. App’x at 932-33 (citing
Garcia, 718 F.2d at 1534).

Minor gaps in the chain of custody affect only the weight to be
attributed to the evidence, not its admissibility. Scott, 579 F. App’x at
932-33 (emphasis added) (citing United States v. Roberson, 897 F.2d 1092,
1096 (11th Cir.1990)).
Ramirez's argument that the lab reports were not authenticated because
there were gaps in the chain of custody fails. United States v. Ramirez, 491
F. App’x 65, 73 (11th Cir. 2012). Federal Rule of Evidence 901 provides
that evidence is properly authenticated when there is “evidence
sufficient to support a finding that the item in question is what the
proponent claims it is.” Ramirez, 491 F. App’x at 73 (citing Fed. R. Evid.
901(a)).

After a party has presented sufficient evidence to make out a prima facie
case that the proffered evidence is what it purports to be, the evidence
should be admitted and the trier of fact is permitted to determine
whether the proffered evidence is what it purports to be. Ramirez, 491 F.
App’x 65, 73 (citing United States v. Caldwell, 776 F.2d 989, 1001–02 (11th
Cir.1985)). “[G]aps in the chain of custody affect only the weight of the
evidence and not its admissibility.” Ramirez, 491 F. App’x at 73 (citing
Roberson, 897 F.2d at 1096).

Expert Testimony: Fed. R. Evid. 702, 703, 704, & 705
Daubert motion to exclude evidence that is scientifically unreliable –
• See United States v. Alabama Power Co., 730 F.3d 1278, 1282 (11th Cir.
2013) (providing under Rule 702, a district court acts as a gatekeeper
to keep out irrelevant or unreliable expert testimony) (emphasis
added) (citing Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 145, 119
S. Ct. 1167 (1999); Daubert v. Merrell Dow Pharms., 509 U.S. 579, 596,
113 S. Ct. 2786 (1993)). In this case, Mr. Hernandez’s position is that
the Ion Scan testing conducted in this case is unreliable evidence and,
therefore, should be excluded.

• Federal Rule of Evidence 702, as amended in response to Daubert and Kumho,
provides: A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an opinion or
otherwise if:
(a) the expert's scientific, technical, or other specialized knowledge
will help the trier of fact to understand the evidence or to
determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and
methods; and
(d) the expert has reliably applied the principles and methods
to the facts of the case.

Adams v. Laboratory Corp. of America, 760 F.3d 1322, 1327-28 (11th Cir.
2014).
• “We have distilled from Daubert, Kumho, and Rule 702 these three
requirements:
1. First, ‘the expert must be qualified to testify competently
regarding the matter he or she intends to address’;
2. Second, the expert's ‘methodology ... must be reliable as
determined by a Daubert inquiry’; and
3. Third, the expert's ‘testimony must assist the trier of fact
through the application of expertise to understand the
evidence or determine a fact in issue.’”

Adams, 760 F.3d at 1328 (citing Kilpatrick v. Berg, Inc., 613 F.3d 1329, 1335 (11th Cir. 2010).
• In determining the admissibility of the Ion Scan testing conducted in this case,
this “gatekeeping role, however, is not intended to supplant the adversary system
or the role of the jury: vigorous cross-examination, presentation of contrary
evidence, and careful instruction on the burden of proof are the traditional and
appropriate means of attacking shaky but admissible evidence.” Alabama Power
Co., 730 F.3d at 1282 (citing Allison v. McGhan Med. Corp., 184 F.3d 1300, 1311-12
(11th Cir. 1999); Daubert, 509 U.S. at 596, 113 S. Ct. 2786)).
• However, it should be noted that in evaluating the reliability of scientific expert
testimony, a district court “must assess whether the reasoning or methodology
underlying the testimony is scientifically valid and whether the reasoning or
methodology properly can be applied to the facts in issue.” Alabama Power Co.,
730 F.3d at 1282 (emphasis added) (citing United States v. Frazier, 387 F.3d 1244,
1261-62 (11th Cir. 2004) (en banc).

The Eleventh Circuit has stated “in ascertaining the reliability
of a particular scientific expert opinion, we consider, to the
extent possible: (1) whether the expert's theory can be and has
been tested; (2) whether the theory has been subjected to peer
review and publication; (3) the known or potential rate of error
of the particular scientific technique; and (4) whether the
technique is generally accepted in the scientific community.”
Quiet Technology DC-8, Inc., v. Hurel-Dubois UK LTD, 326 F.3d
1333, 1341 (11th Cir. 2003) (citing McCorvey v. Baxter Healthcare
Corp., 298 F.3d 1253, 1256 (11th Cir. 2002); Daubert, 509 U.S. at
593–94, 113 S. Ct. at 2796–97). See Chapman v. Proctor & Gamble
Distributing, LLC, 766 F.3d 1296, 1305 (11th Cir. 2014) (same).

• Notably, however, these factors do not exhaust the universe of
considerations that may bear on the reliability of a given expert
opinion, and a federal court should consider any additional
factors that may advance its Rule 702 analysis. Quiet Technology
DC-8, Inc., 326 F.3d at 1341 (citing Kumho Tire, 526 U.S. at 150, 119
S. Ct. at 1175).
• “The burden of laying the proper foundation for the admission of
expert testimony rests with its proponent.” Placida Prof., Center,
LLC, v. FDIC, 512 F. App’x 938, 954 (11th Cir. 2013) (unpublished
opinion) (citing Cook ex rel. Estate of Tessier v. Sheriff of Monroe
Cnty., Fla., 402 F.3d 1092, 1113 (11th Cir. 2005)).

• In this case, the proponent of the Ion Scan evidence is the
Government. As a result, the Government must demonstrate
[three things]: 1) that the witness is qualified to testify
competently; 2) that his opinions are based on sound
methodology, and 3) that his testimony will be helpful to the trier
of fact. Placida Prof., Center, LLC, 512 F. App’x at 954 (emphasis
added) (citing Cook ex rel. Estate of Tessier, 402 F.3d at 1107).
• See Phillips v. American Honda Motor Co., 238 F. App’x 537, 540
(11th Cir. 2007) (stating the proponent of expert testimony bears
the burden of showing that the expert’s methodology is reliable)
(emphasis added).

Motions in Limine
• Challenge anything you believe is not relevant to the trial or should be
excluded or limited from introduction into evidence prior to trial through
pretrial motion(s).
• Don’t forget about Fed. R. Evid. 104:
(b) Relevance That Depends on a Fact. When the relevance of
evidence depends on whether a fact exists, proof must be introduced
sufficient to support a finding that the fact does exist. The court may
admit the proposed evidence on the condition that the proof be
introduced later.

(c) Conducting a Hearing So That the Jury Cannot Hear It.
The court must conduct any hearing on a preliminary
question so that the jury cannot hear it if:
(1) the hearing involves the admissibility of a confession;
(2) a defendant in a criminal case is a witness and so
requests; or
(3) justice so requires.
Fed. R. Evid. 104(b) and (c).

• Judges do not like to have hearings on substantive motions on
the day of jury selection.
• The jury is waiting!

