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Current Hot Topics 

 Mental Retardation 

 

 Forensic Neuroscience 

 

 Childhood Trauma Histories and Mitigation 

 

 

 



Mental Retardation and 

the Death Penalty 



ATKINS v. VIRGINIA 

 SUPREME COURT OF THE UNITED STATES 
 
 Argued February 20, 2002–Decided June 20, 2002 
 
 Petitioner Atkins was convicted of capital murder and related crimes 

by a Virginia jury and sentenced to death. Affirming, the Virginia 
Supreme Court relied on Penry v. Lynaugh, 492 U.S. 302, in 
rejecting Atkins’ contention that he could not be sentenced to death 
because he is mentally retarded. 
 

 Held: Executions of mentally retarded criminals are ―cruel and 
unusual punishments‖ prohibited by the Eighth Amendment. Pp. 5—
17. 
 

 Evolving Standards of Decency 

http://supct.law.cornell.edu/supct-cgi/get-us-cite?492+302
http://supct.law.cornell.edu/supct-cgi/get-const?amendmentviii


DSM-IV-TR Diagnostic Criteria for 

Mental Retardation 
 

 Significantly Sub-Average Intellectual Functioning  

 

  -IQ of approximately 70 or below 

  -2 Standard Deviations Below the Mean 

 

 Concurrent Deficits or Impairments in Adaptive 
Functioning 

   

 Onset is Before Age 18 



The Bell Curve 

 



 

IQ Classifications in Psychiatric Use 

 (DSM-IV) 

 
  Borderline Intellectual Functioning 

IQ 71-84 
 

 Mild Mental Retardation 
IQ 50-55 to approximately 70 

 
 Moderate Retardation  

IQ 35-40 to 50-55 
 

 Severe Mental Retardation  
IQ 20-25 to 35-40 

 
 Profound Mental Retardation 

IQ below 20 or 25 
 



I.Q. Testing  

 Wechsler Adult Intelligence Scale – IV 
(WAIS-4) 

 

 Stanford-Binet 5  (SB5) 



WAIS-III Materials 



What Makes Up an IQ Score? 

 

http://en.wikipedia.org/wiki/File:Wechsler_Adult_Intelligence_Scale_subscores_and_subtests.png


Block Design 

 



Picture Completion 



Picture Arrangement 



 



New WAIS-IV Test Structure 



I.Q. Summary Scores 

 Full Scale IQ (FSIQ), based on the total 
combined performance of the VCI, PRI, 
WMI, and PSI 

  General Ability Index (GAI), based only 
on the six subtests that comprise the VCI 
and PRI 

 



Visual Puzzles 



Figure Weights 



Cancellation 



Threats to the Validity of I.Q. 

Testing 
 Practice Effects 

 

 Flynn Effect 

 

 Depression 

 

 Psychosis 

 

 Substance Abuse 

 



WAIS Mistakes 



IQ Test History 



DSM-IV-TR 

Adaptive functioning refers to how effectively individuals cope with 
common life demands and how well they meet the standards of 
personal independence expected of someone in their particular  

 age group, sociocultural background, and community setting.   
 
Adaptive functioning may be influenced by various factors, including 

education, motivation, personality characteristics, social and 
 vocational opportunities, and the mental disorders and general 
 medical conditions that my coexist with Mental Retardation. 
 
Problems in adaptation are more likely to improve with remedial efforts 

than is the cognitive IQ, which tends to remain a more stable 
attribute.   

 
 
Source: DSM-IV-TR 



AAIDD Domains of Adaptive 

Functioning 

 

 The Conceptual Domain 

 

 The Social Domain 

 

 The Practical Domain 



Areas of Adaptive Functioning: 

The Conceptual Domain 

 

 Communication 

 

 Functional Academic Skills 

 

 Self Direction 

 

 Health and Safety 

 



Areas of Adaptive Functioning: 

The Social Domain 

 

 Social / Interpersonal Skills 

 

 Leisure 



Areas of Adaptive Functioning: 

The Practical Domain 

 

 Self-Care 

 

 Home Living 

 

 Use of Community Resources 

 

 Work 



Ideographic and Nomothetic 

Approaches to Assessment 
 

 ―Ideographic‖ meaning an individualized, 
qualitative, clinical assessment of adaptive 
functioning based on history and interview 

 

 ―Nomothetic‖ meaning a quantitative 
assessment employing standardized 
measures of adaptive functioning 



Standardized Measures 

 

 Adaptive Behavioral Assessment  

 System – II  (ABAS-2) 

 

 Vineland Adaptive Behavior Scales – II 

   (Vineland-2) 



Problems with Existing 

Standardized Instruments 

 Lack of norms for prison populations 

 

 ―Arrested Development‖ of adaptive functioning 
while in prison 

 

 Lack of sensitivity at the upper limits of 
functioning 

 

 Bias in the selection of third party raters 

 



Proper Use of Objective 

Assessments 

 Instruments such as the ABAS-II are best 
utilized as a means to develop hypotheses 
regarding potential deficit areas that can then be 
investigated further.   

 

 They are not dispositive in and of themselves 
because of limitations in the underlying 
psychometric properties of the scales.  
Particularly at higher levels of cognitive and 
adaptive functioning, the ABAS-II is less than 
accurate.  



The ABAS-II 



ABAS-II 

 Provides a comprehensive, norm-referenced assessment 
of adaptive skills and behavior of individuals from birth 
through 89, based on a sample of 7,370 persons.  

 Provides a measure for each of the ten adaptive skills 
specified in the Diagnostic and Statistical Manual of 
Mental Disorders—Fourth Edition—Text Revision 
(American Psychiatric Association, 2000) and the 
American Association on Mental Retardation (1992).  

 The ABAS-II also provides scores for the three adaptive 
domains (i.e., conceptual, social, and practical) 
emphasized by American Association on Mental 
Retardation (2002)  



Domains of Adaptive Functioning 



ABAS-II Item Content 





Strengths of the ABAS-II 



Lack of Sensitivity 

 One study of children with mild mental 
retardation (N=66) and controls without mental 
retardation matched for gender, age, and 
socioeconomic status (N = 66) found that 25% 
of the children with mild mental retardation did 
not have two or more ABAS-II scores in the 
impaired range, while just under 32% of the 
children without mental retardation did have two 
or more scores in that range.   
 

 [National Academy of Sciences (2005).  The role of adaptive behavior assessment.  In Reschley 
et. al. (eds.) Mental Retardation: Determining Eligibility for Social Security Benefits.  Washington, 
D.C.: National Academy Press, p. 185]  





Vineland-II Scales 



Vineland – II Score Summary 



Problems with the Vineland-II  

 No Self-Report Scale or Interview 

 

 Reliance on Third Party Raters 



Places to Look for Qualitative Data 

on Adaptive Functioning 

 Marital Status / Significant Relationships / 
Children 

 Employment Records 

 Educational Records 

 Driver’s License Test Results 

 Military Records 

 Personal Property – Apartment / House/ 
Car / Bank Account / Computer 



Places to Look for Qualitative Data 

on Adaptive Functioning 

 IRS Records 

 Jail / Prison / Probation / Juvenile Court 
Records 

 Medical / Hospital / Drug & Alcohol Rehab 
Records 

 Library usage 

 Association Memberships 

 Gym Memberships 



Places to Look for Qualitative Data 

on Adaptive Functioning 

 Welfare Records 

 Utilities Records (water, gas, electric, 
phone, cell phone, cable) 

 Credit Card Records 



Proposed Changes for DSM-5 

 Intellectual Disability is a disorder that includes both a current 
intellectual deficit and a deficit in adaptive functioning with onset 
during the developmental period. All three of the following criteria 
must be met. 

 

 A.         Intellectual Disability is characterized by deficits in general 
mental abilities such as reasoning, problem-solving, planning, 
abstract thinking, judgment, academic learning and learning from 
experience. Intellectual Disability requires a current intellectual 
deficit of approximately 2 or more standard deviations in 
Intelligence Quotient (IQ) below the population mean for a person’s 
age and cultural group, which is typically an IQ score of 
approximately 70 or below, measured on an individualized, 
standardized, culturally appropriate, psychometrically sound test.  
 

 

 



Proposed Changes for DSM-5 

 B.         The deficits in general mental abilities impair functioning in 
comparison to a person’s age and cultural group by limiting and 
restricting participation and performance in one or more aspects of 
daily life activities, such as communication, social participation, 
functioning at school or at work, or personal independence 
at home or in community settings.  

 The limitations result in the need for ongoing support at school, 
work, or independent life. Thus, Intellectual Disability also requires 
a significant impairment in adaptive functioning. Typically, adaptive 
behavior is measured using individualized, standardized, culturally 
appropriate, psychometrically sound tests.  

 



Proposed Changes for DSM-5 

 C. Onset during the developmental period. 

 



Forensic Neuroscience 
 

 



Typical Criminal’s Brain Scan 

 



Brain Damage: 
Common Disorders 

 Neurodevelopmental Disorders 

 Mental Retardation 

 Head Injury 

 Cerebral Vascular Accident (Stroke) 

 Degenerative Dementias (Alzheimer’s) 

 Infectious Diseases (AIDS Dementia) 

 Toxic Substances (Substance Abuse) 



Structural vs. Functional 

Neuroimaging 

 Structural 

 

 X-Ray 

 

 CT-Scan 

 

 MRI 

 



Skull X-ray 

 



CT- Scan 

 



MRI Scan 

 



Functional Neuroimaging 

 Functional Assessment Techniques 

 

 PET Scan 

 SPECT Scan 

 fMRI 

 Electroencephalogram (EEG) 

 Computerized Digital EEG (BEAM) 

 Neuropsychological Testing 



Positron Emission Tomography 

 



Single Photon Emission 

Tomography 

 



fMRI – Functional MRI 

 



Scientifically Supported Uses for 

Structural Brain Imaging  

 

 Providing demonstrative evidence of brain 
lesions resulting from head injury, stroke, 
or neurological disease.  



Scientifically Supported Uses for 

Functional Brain Imaging 

 PET Scans: 

 

 the evaluation of EEG-proven temporal lobe 
epilepsy,  

 

 the identification of brain tumors, and  

 

 the differential diagnosis of dementia. 



Scientifically Supported Uses for 

Functional Brain Imaging 

 SPECT Scans: 

 

 the detection and evaluation of cerebrovascular 
disease,  

 

 dementia,  

 

 epileptic foci, and  

 

 suspected brain trauma.  



Scientifically Unsupported Uses for 

Neuroscience Evidence  

 

 Extrapolations from structural and/or 
functional scan to violent or criminal 
behavior. 

 

 The use of brain scans to diagnose or 
confirm any psychiatric disorder, including 
major depression, PTSD, developmental 
disorders, or remote, delayed effects of 
mild traumatic brain injury.  



Frontal Lobe Dysfunction 

 Executive Command and Control Center 



Frontal Lobe Syndromes 

 

 Pseudo-Psychopathic FLS 

 

 Pseudo-Depressed FLS 



Phineas Gage: 1848 

 

http://en.wikibooks.org/wiki/File:Phineas_Gage_CGI.jpg
http://en.wikipedia.org/wiki/File:Phineas_Gage_Death_Mask.jpg
http://en.wikipedia.org/wiki/File:Phineas_gage_-_1868_skull_diagram.jpg


Spyder Cystkopf Case 

 









Neuropsychological Testing 

 Intellectual Functioning (IQ Testing) 

 Attention and Concentration 

 Speed of Information Processing 

 Memory Functioning 

 Speech and Language Functioning 

 Motor Functioning 

 Sensory-Perceptual Functioning 

 Academic Functioning 

 Executive Functioning 



Approaches to Neuropsychological 

Testing 

 Fixed Batteries 

 Luria-Nebraska 

 Halstead-Reitan 

 

 Flexible Batteries 

 Tests Tailored to the Individual Case 

 



Halstead-Reitan Neuropsychological  

Test Battery 
 



Normative Profiling 
How Does S/he Compare? 

 Age 

 

 Sex 

 

 Educational Background 

 

 Race 

 

 I.Q. Level 



Factors Influencing the Validity of 

Neuropsychological Test Results 

 Effects of Mental Disorders 
 Psychosis 

 Depression 

 Substance Abuse 

 

 Effects of Non-Standard Administration 

 

 Effects of Poor Testing Conditions 

 

 Malingering 
 





Detecting Neuropsychological 

Malingering 

 

 Malingering Cognitive Impairment 

 

 Symptom Validity Testing 

 

 Embedded Measures 

 

 

 

 



 

 

 

 

 

Exploring Childhood Trauma 

Histories in Capital  Mitigation:  

Convergent Validation Through 

Evidence Based Analysis  



Overview 

 Capitol litigation is a high-stakes context 
for examining linkages between abuse and 
violent crime. 

 What does research tell us about the 
intergenerational transmission of violence? 

 Poverty as Trauma 

 How best to present a case of childhood 
abuse and trauma? 



Differing Views 

 The ―Cycle of Violence‖ 

 

 The ―Abuse Excuse‖ 

 

 The Data 



Cycle of Violence 

 The ―cycle of violence‖ hypothesis suggests that 
a childhood history of physical abuse 
predisposes the survivor to violence in later 
years.  
 

 Studies reveal that victims of neglect are also 
likely to develop later violent criminal behavior.  
 

 If violence is begotten by not only violence, but 
also by neglect, far more attention needs to be 
devoted to the families of children who are 
abandoned and severely malnourished. 



Intergenerational Transmission  

of Violence 

 Cathy Widom studies 

 Large Urban sample (N = 1,575 cases) 
followed over 20 years from adolescence 
into adulthood.   

 N = 908 substantiated cases of abuse. 

 N = 667 non-abused controls matched by 
census tract. 

 Official arrest records used as outcome. 

 



Findings 

 Although most individuals in both groups 

   had no juvenile or adult criminal record: 

 

 being abused or neglected as a child 
increased the likelihood of arrest as a juvenile 
by 59 percent, as an adult by 28 percent, and 
for a violent crime by 30 percent. 



Results 



Neglect Matters Too 



The Abuse Excuse 

 Harvard law professor ALAN DERSHOWITZ coined the 
term in his 1994 book, The Abuse Excuse, where he 
deems the studies regarding psychological disorders 
caused by abuse as "psychobabble."  
 

 Dershowitz and other critics disagree not only with the 
use of abuse as mitigating evidence of criminal intent, 
but also with the results of the studies themselves.  

 According to these critics, especially Dershowitz, the 
abuse excuse fails to distinguish between the reasons 
why a person committed a crime and the responsibility 
for committing the crime. 
 
 



The Holistic View of Poverty 

as a Mitigator 
  

 How does poverty lead you to think about 
other aspects of a defendant’s life? 

 

 What institutional records document 
poverty? 

 

 Who are the witnesses to poverty? 
 



The Holistic View of Poverty 

as a Mitigator 

 Poverty-related cognitive/developmental 
issues 

 Poverty-related emotional deficits 

 Effect of poverty on interpersonal 
relationships 

 Social impairments relating to or caused 
by poverty 

 



Environmental Feedback Loop 

 
 Kids raised in poverty have greater tendency to 

be abused 
 

 Greater withdrawal and social isolation 
 

 Hang out with other abused and isolated kids, 
exposed to more violence and antisocial 
activities 
 

 Greater likelihood of violence as response of first 
resort 
 



The Neuropsychology of Poverty 

 Poverty is directly related to brain damage and 
cognitive impairment. 

 

 Feedback loop between cognitively impaired 
infants and parents with impaired child-rearing 
skills 

 

 By high school, average decrease of 
approximately 15 IQ points compared to other 
children 

 



Poverty-Related Red Flags 

for Impaired Development 

 
 Genetic 

 

 Prenatal 

 

 Environmental 

 

 Developmental Opportunities 

 



Genetic 

 

 Children in poverty have a higher 
statistical probability of cognitively 
impaired parents, creating a genetic risk 
for developmental impairments; as well as 
dysfunctional / abusive parenting 
practices. 

 



Prenatal Impairments 

 Abuse often starts in utero: 

 
 Poorer prenatal care and commensurately higher risk 

of impairments in fetal development 

 Higher risk of fetal drug and alcohol disorders that 
affect brain development 

 Lower birth weight, which is associated with 
developmental impairments 

 Infant nutritional issues, (i.e., neglect) which further 
impair brain development 

 



Social Ecology of Poverty and 

Abuse 

 
 Greater exposure to environmental neurotoxins: 

 lead paint 

 drugs and alcohol 

 overall environmental health risks 

 

 Increased exposure to developmentally toxic 

 environments: 
 increased risk of child abuse 

 increased risk of child neglect/abandonment 

 increased exposure to violence 

 



Maximizing Impact Through 

Convergent Validation 

 



Convergent Validation 

 The Single Unsupported Anecdote 

 

    versus 

 

 A Rich, Diverse, and Convergent Fact 
Pattern 



Threats to Credibility 

 Over-reliance on a single anecdote. 

 

 Driven by the need to show something 
―new‖ in the context of an IAC claim. 

 

 Family folklore or biased exaggerations 
are magnified to become the centerpiece 
of a psychiatric claim. 



Why care? 

 

 Greater confidence in your opinions. 

 

 Greater credibility in the eyes of the trier-
of-fact. 



Convergent Validity 

School / Other 
Records 

Child 
Abuse or Other 

Trauma 

Self 

Report 

Witness 

Reports 



Convergent Validity: 

Data sources 

 

 Contemporaneous Data Sources 

 

 Post-Hoc / Retrospective Data Sources 



Convergent Validation:  

Threats to Validity 

 Reporter Bias: 

 Family, friends, relatives, even teachers may 
have conscious or unconscious bias. 

 

 Court personnel and juvenile justice workers 
may have an equal and opposite bias. 

 

 Hence the advantage of contemporaneous 
records. 



Convergent Validity: 

Contemporaneous Records 

 Best Contemporaneous Data Sources: 

 

 Hospital / ER / Medical records 

 Mental Health records 

 Child Welfare Investigation Reports 

 School records: teacher / nurse observations 

 Police Reports 

 Court records (divorce proceedings, juvenile justice 
records) 

 Military Records 



Thank You! 
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